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Congress settled on a final SECURE 2.0 bill in time  
to pass it with the Consolidated Appropriations Act  
of 2023, a federal funding bill. With at least 90 
provisions, the SECURE 2.0 Act of 2022 increases  
tax incentives for plan start-up and contributions, 
simplifies plan administration, and makes it easier  
for employees to start saving earlier, save more,  
and preserve their savings for longer. Many of  
the provisions will require administrative and 
programming changes as well as additional guidance 
from the Department of Labor (DOL) or Treasury 
(IRS). Given that, the effective dates for the provisions 
of SECURE 2.0 range from immediately upon 
enactment through 2033. Here are just some  
of the changes that will be coming to the retirement 
plan industry over the next few years.

Effective for contributions after enactment in 2022

• Plan sponsors may allow participants to designate 
employer contributions as Roth contributions (must 
be immediately vested contributions and will be 
taxable to participant)

Effective in 2023

• Enhanced plan start-up tax credits for businesses 
with less than 100 employees

• Required minimum distribution (RMD) starting age 
increases to 73 in 2023 (then age 75 in 2033)

• Small financial incentives are allowed to encourage 
employees to participate in the plan

• Plan participants may self-certify hardship 
distribution need

Effective in 2024 

• Plan sponsors may treat student loan payments as 
deferrals for matching contributions

• Penalty-free $1,000 withdrawals permitted once/
year if repaid, or every 3 years

• New deferral-only Starter 401(k) plan available, 
subject to IRA contribution limit

• Plan sponsors may add Emergency Savings 
Accounts to the plan; participants may contribute  
up to $2,500 in after-tax contributions (not available 
for highly compensated employees)

• Cash-out limit for missing or nonresponsive 
participants increases to $7,000

• Designated Roth accounts no longer be subject  
to RMDs 

• Catch-up contributions must be made as Roth 
contributions if participant earns over $145,000

Effective in 2025

• Newly established 401(k) and 403(b) plans must 
apply automatic enrollment at a deferral rate 
between 3- 10% with automatic escalation 
(exceptions for business with 10 or fewer employees 
and business less than three years old)

• Catch-up contribution limit increases for participants 
ages 60-63

• Part-time employee service requirement reduced 
from three years of 500 hours of service to two 
years of 500 hours of service

Plan sponsors should work with their plan service 
providers to understand when mandatory changes 
must be implemented into plan operations and whether 
there will be new administrative requirements or costs 
associated with implementing any of the new optional 
design features.
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Source: Consolidated Appropriations Act of 2023, 
Division T, SECURE 2.0 Act of 2022, https://rules.
house.gov/sites/democrats.rules.house.gov/files/
BILLS-117hr2617eas2.pdf

SECURE 2.0 Signed into Law 

https://rules.house.gov/sites/democrats.rules.house.gov/files/BILLS-117hr2617eas2.pdf
https://rules.house.gov/sites/democrats.rules.house.gov/files/BILLS-117hr2617eas2.pdf
https://rules.house.gov/sites/democrats.rules.house.gov/files/BILLS-117hr2617eas2.pdf
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It’s Clear: Plan Fiduciaries May Consider ESG Factors 

The Department of Labor (DOL) has finalized regulations to guide plan fiduciaries on whether 
they can consider “environmental, social, or corporate governance” (ESG) factors and meet 
their fiduciary duties of loyalty and prudence when evaluating investments for a retirement 
plan. At issue has been the concern that by selecting ESG or socially responsible investments, 
fiduciaries would be violating their fiduciary standards of conduct because they would be 
sacrificing returns, increasing costs, or taking on additional investment risk to promote 
collateral goals.

A Little History 

The DOL has released conflicting guidance on the ESG issue for years, alternately encouraging 
or chilling ESG consideration to align with the policies of the presidential administration in 
control at the time. For example, in 2020, the DOL published final regulations that flipped the 
existing guidance to discourage ESG investing. The 2020 regulations required plan fiduciaries 
to consider only “pecuniary” factors when evaluating investments for the plan. ESG factors 
could only be considered as a tie breaker if two similar investment options could not be 
distinguished based on financial factors alone. Fiduciaries were also restricted from selecting 
an ESG investment as the plan’s qualified default investment alternative (QDIA). When the 
Biden administration took over in 2021, the DOL announced that it would not enforce 
the Trump-era regulations and would re-consider the issue based on the president’s 
executive orders to review regulations that may be inconsistent with policies to  
protect the environment and bolster resilience to the impacts of climate change. 

Effective January 30, 2023

The DOL proposed new ESG regulations in 2021 and published final regulations in December 
2022. These regulations allow fiduciaries to consider the economic effects of ESG factors or 
other collateral on a particular investment or investment course of action and when exercising 
shareholder rights. The fiduciary must deem ESG or other factors as relevant to their risk/
return analysis, use appropriate investment horizons consistent with the plan’s investment 
objectives, and consider the funding policy of the plan. The final regulations also permit the 
use of ESG investments as QDIAs and state that fiduciaries may take participant preferences 
into account when they’re considering ESG factors. Fiduciaries are not required to consider 
ESG factors when making their risk/return analysis if they do not find them relevant.

Plan sponsors may want to revisit their Investment Policy Statement or their criteria and 
processes for selecting and monitoring plan investments if they are interested in incorporating 
ESG factors into their analysis. 

Source: Department of Labor Rule, RIN 1210-AC03, Prudence and Loyalty in Selecting Plan Investments and 
Exercising Shareholder Rights, Dec. 1, 2022

https://www.govinfo.gov/content/pkg/FR-2022-12-01/pdf/2022-25783.pdf
https://www.govinfo.gov/content/pkg/FR-2022-12-01/pdf/2022-25783.pdf
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Q1 Fiduciary Forget-Me-Nots

1. Review fidelity bond coverage

Failure to secure an adequate fidelity bond is one of the most common retirement plan errors uncovered by 
the Department of Labor (DOL) and the IRS. Plan sponsors should review their existing fidelity bond and make 
sure they have the right people covered for the right amounts. As plan assets grow or new personnel become 
involved in managing the plan, bonds may need to be adjusted.

An ERISA fidelity bond protects the retirement plan from risk 
of loss due to fraud or dishonesty on the part of plan 
fiduciaries and other people who handle plan assets (e.g., the 
power to transfer assets, direct disbursements, or sign checks). 
Each plan official must be bonded for at least 10% of the 
amount of assets they handle. The minimum bond amount is 
$1,000 per plan official. The maximum bond amount with 
respect to any one plan official is $500,000 per plan 
($1,000,000 for plans that hold employer securities). The DOL 
monitors compliance with fidelity bond requirements through 
the information it gathers on Form 5500, Annual Return/
Report of Employee Benefit Plan. Plans that do not have a 
fidelity bond or have a bond amount that fails to meet the 
minimum requirements may be at risk for further DOL scrutiny. 

2. Set a participant notice/disclosure schedule

Retirement plan participants need information to help them make informed decisions about the management 
of their accounts and the investment of their retirement savings. Under ERISA, plan fiduciaries are responsible 
for providing this critical information, including a summary plan description when employees become eligible 
to participate in the plan and the required investment and plan fee disclosures. Although a plan’s service 
providers typically assist with drafting and delivering these types of plan notices and disclosures, plan 
sponsors should work with their recordkeeper and/or TPA to identify the required notices and disclosures, 
understand which employees or participants or beneficiaries must receive each notice, who is responsible for 
generating the notice, the timing of when the notices will be sent, and the delivery method. By planning ahead, 
plan sponsors can ensure that their responsibilities under ERISA and the tax code will be met. They also may 
be able to plan for additional participant communications, budget for associated delivery expenses, and 
prevent gaps in their disclosure or delivery processes.

Sources: ERISA Sec. 412; Department of Labor (DOL), Field Assistance Bulletin No. 2008-04; DOL Publication, 
“Protect Your Employee Benefit Plan With an ERISA Fidelity Bond,” accessed Dec. 13, 2022; DOL Publication, 
“Reporting and Disclosure Guide for Employee Benefit Plans,” accessed Dec. 13, 2022

https://www.dol.gov/agencies/ebsa/employers-and-advisers/guidance/field-assistance-bulletins/2008-04
https://www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/resource-center/publications/protect-your-employee-benefit-plan-with-an-erisa-fidelity-bond.pdf
https://www.dol.gov/sites/dolgov/files/EBSA/about-ebsa/our-activities/resource-center/publications/reporting-and-disclosure-guide-for-employee-benefit-plans.pdf
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This material is for general information only and is not intended to provide specific advice or recommendations 
for any individual. There is no assurance that the views or strategies discussed are suitable for all investors or 
will yield positive outcomes. Investing involves risks including possible loss of principal. Any economic 
forecasts set forth may not develop as predicted and are subject to change.

HUB Retirement and Private Wealth representatives may be either HUB employees or independent contractors 
and may be Registered Representatives of and offer Securities and Advisory services through various Broker 
Dealers and Registered Investment Advisers; which may or may not be affiliated with HUB International. 
Insurance services are offered through HUB International and several other appropriately licensed and 
registered HUB affiliates. Consult your HUB representative for additional information about the provision  
of specific securities, investment advisory, and insurance services. 

RPW-226-1222

DEADLINE ALERT

Correct 2022 Plan Year Nondiscrimination Test Failures & Excesses

• Distribute ADP test excesses by March 15 to avoid 10% excise tax

• Distribute excess deferrals by April 15

• Distribute excess annual additions as soon as possible

For more information, go to IRS.gov, 401(k) Plan Fix-It Guide

IRS Regulatory Agenda for 2023 

In November 2022, the Treasury Department (and IRS) updated its regulatory Priority Guidance Plan. This 
list identifies the regulatory guidance projects the IRS plans to work on between July 2022 and June 2023. 
The list does not create a commitment or set any deadlines for completing the projects, but it provides 
valuable insight into project priorities within the agency. Some of the items on the agenda that would affect 
defined contribution retirement plans include the following:

• Final regulations on RMDs & beneficiary distributions

• Guidance on student loan payments integrated with employer match

• Additional guidance on SECURE Act modifications to certain rules governing 401(k) plans

• Guidance on missing participants & uncashed checks

• Regulations on timing & use of plan forfeitures

• Regulations updating electronic delivery rules for participant notices & making participant elections

https://www.irs.gov/retirement-plans/401k-plan-fix-it-guide

